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1833, 1839, 1860, 1865, 1883, 1890, 1924, 1979-1985, 1987; Dec. Dig. § 814.* 
7 Va.-W. Va. Enc. Dig. 155; 14 Va.-W. Va. Enc. Dig. 512; 15 Va.-W. 
Va. Enc. Dig. 463.] 

7. Jury (§ 66*) — Impaneling — Statutory Provisions. — The statute 
governing the selection of jurors should be complied with, and the 
fact that it is inconvenient to the court to do so, or that a compliance 
will cause a delay in the trial, does not justify a departure from the 
statute. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 283-290, 306; 
Dec. Dig. § 66.* 9 Va.-W. Va. Enc. Dig. 32; 14 Va.-W. Va. Enc. Dig. 
624; 15 Va.-W. Va. Enc. Dig. 588.] 

8, Constitutional Law (§ 70*)— Judicial Functions— Wisdom of Stat- 
utes. — The court must execute the legislative will, as evidence by plain 
statutes, without any regard to its own views as to the necessity or 
wisdom thereof. 

[Ed.. Note. — For other cases, see Constitutional Law, Cent. Dig. 
§§ 129-132, 137; Dec. Dig. § 70.* 3 Va.-W. Va. Enc. Dig. 183.] 

Jirror to Circuit Court, Wise County. 

Joshua Patrick was convicted of murder in the second degree, 
and he brings error. Reversed and remanded for new trial. 

Bond & Bruce, of Wise, or plaintiff' in error. 

Samuel W Williams, Atty. Gen., for the Commonwealth. 



CHESAPEAKE & O. RY. CO. v. CHAPMAN. 
June 12, 1913. 
[87 S. E. 631.] 

1. Appeal and Error (§ 197*)— Variance— Writ and Declaration.— 

Where plaintiff obtained leave to amend her declaration by increasing 
the ad damnum, and more specifically describing the land alleged to 
have been injured, but did not amend the writ, an alleged variance 
between the declaration as amended and the writ could not be re- 
viewed on a writ of error, defendant not having craved oyer of the 
writ nor made it a part of the record. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 197.* 
1. Va.-W. Va. Enc. Dig. 505; 14 Va.-W. Va. Enc. Dig. 81; 15 Va.-W. 
Va. Enc. Dig. 59.] 

2. Appeal and Error (§ 197*)— Writ to Allege Error— Variance- 
Question Not Raised at Trial.— Plaintiff having obtained leave to 
amend the ad damnum and description of the property alleged to 
have been injured in the declaration, but, having failed to amend the 
writ, defendant did not move for a continuance, nor indicate that it 



♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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would be surprised or prejudiced in making its defense by the amend- 
ment of the declaration, but pleaded generally thereto, and went to 
trial. Held, that defendant waived the variance if any, and could not 
object thereto for the first time on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 197.* 
1 Va.-W. Va. Enc. Dig. 547; 14 Va.-W. Va. Enc. Dig. 87; 15 Va.-W. 
Va. Enc. Dig. 62.] 

3. Abatement and Revival (§ 40*) — Variance between Declaration 
and Writ — Remedies. — A variance between the amended declaration 
and the writ, though involving an objection that the writ was illegally 
issued and executed, is nevertheless matter of abatement which can 
be taken advantage of only by plea or demurrer, as expressly pro- 
vided by Code 1904, §§ 3259, 3260; and, when issue is joined on the 
amended declaration, it is conclusively presumed that the amendment 
is harmless, and did not prevent defendant from making a full defense 
to the action. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. 
§§ 141-143, 147, 153-156, 168, 174, 188, 205-211; Dec. Dig. § 40.* 1 Va.- 
W. Va. Enc. Dig. 10; 14 Va.-W. Va. o Enc. Dig. 2; 15 Va.-W. Va. Enc. 
Dig. 2.] 

4. Appeal and Error (§ 970*)— Trial (§ 59*)— Order of Proof— Dis- 
cretion. — The order of the examination of witnesses lies chiefly in the 
discretion of the trial court, and its exercise will rarely, if ever, be 
controlled by an appellate court, especially where no prejudice or in- 
jury to the objecting part is shown. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3849-3851; Dec. Dig. § 970;* Trial, Cent. Dig. §§ 138-140, 142, 143, 145; 
Dec. Dig. § 59.* 1 Va.-W. Va. Enc. Dig. 597; 14 Va.-W. Va. Enc. Dig. 
95; 15 Va.-W. Va. Enc. Dig. 70.] 

5. Evidence (§ 586*) — Weight and Sufficiency — Affirmative and Neg- 
ative Testimony. — An instruction that the positive testimony of a sin- 
gle credible witness that he saw or heard a particular thing at a par- 
ticular time ought ordinarily to outweigh that of a number of 
witnesses equally credible, who, with the same opportunities, tes- 
tify that they did not see or hear it, but the negative statement 
drawn to the disputed point, becomes positive evidence, and is for the 
jury to decide between the two views, was proper, and did not invade 
the jury's province in passing on the weight of the evidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2432-2435; 
Dec. Dig. § 586.* 7 Va.-W. Va. Enc. Dig. 734; 14 Va.-W. Va. Enc. 
Dig. 565; 15 Va.-W. Va. Enc. Dig. 520.] 

6. Railroads (§ 482*) — Fires — Evidence. — In an action for injuries to 
plaintiff's land by fire, evidence held to support a finding that the fire 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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that burned over the land was set out by defendant railroad company. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1730-1732, 
1734-1736; Dec. Dig. § 482.* 6 Va.-W. Va. Enc. Dig. 135; 14 Va.-W. 
Va. Enc. Dig. 454; 15 Va.-W. Va. Enc. Dig. 406.] 

7. Appeal and Error (§ 1001*)— Verdict— Evidence— Support.— The 
jury may discard the preponderance of the evidence as unworthy of 
credence, and accept that of a single witness on which to base a ver- 
dict, and hence a verdict cannot be disturbed if the evidence of that 
witness is sufficient standing alone to sustain it under the rule that it 
may not be set aside, unless there is a palpable insufficiency of evi- 
dence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
3922, 3928-3934; Dec. Dig. § 1001.* 10 Va.-W. Va. Enc. Dig. 458; 14 
Va.-W. Va. Enc. Dig. 781; 15 Va.-W. Va. Enc. Dig. 740.] 

Error to Circuit Court, Orange County. 

Action by Josephine M. Chapman against, the Chesapeake & 
Ohio Railway Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Browning & Browning, of Orange, and Henry Taylor, Jr., of 
Richmond, for plaintiff in error. 

Gordon & Gordon, of Louisa, and V. R. Shockleford, of 
Orange, for defendant in error. 



RAFFERTY et al. v. HEATH et al. 
June la, 1913. 
[78 S. E. 641.] 

1. Exchange of Property (§ 3*) — Exchange of Real Property— Re- 
scission — Fraud. — Where one exchanging an apartment house for a 
farm falsely represented to the owner of the farm the value of the 
apartment house, the cost thereof, and the annual rentals, the owner 
of the farm, relying on the representations in making the exchange, 
was entitled to a rescission on the ground of fraud. 

[Ed. Note. — For other cases, see Exchange of Property, Cent. Dig. 
§§ 3, 7; Dec. Dig. § 3.* 5 Va.-W. Va. Enc. Dig. 402.] 

2. Cancellation of Instruments (§ 23*) — Equitable Relief — Terms. — 
A party suing to lescind a contract can obtain relief only on equitable 
terms, and, where equity finds that a condition exists which renders it 
impossible to restore the parties substantially to their original posi- 
tion and that to rescind will result in injustice, a rescission will be 
denied. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 

♦For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



